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Employer's Liability During Strike. 


failure of 


rhe 


an employer to explain to 
new employees the fact that they are taking 


the places of strikers is held in a late deci 


sion of the Colorado court of appt als in 
Holtshauser Denver Gas & Electric Com 
pany, as reported by the public press, to 


give a good cause of action against the em 


ployer for damages when an employee ig 
norant of the danger is assaulted and in- 
jured by strikers. The court, as reported, 
said: ‘The controlling feature of this case 
is that the employer exposed the employee 


to personal danger, and concealed the dan- 


ger from him. It is presented that, during 


the intervening time, the plaintiff ought to 
have discovered that a strike was in 


prog 
ress, and that the defendant’s old employees 


were in no tranquil state of mind. How he 


might have made the discovery, unless he 
had seen or heard something to suggest in- 
quiry, is not told. It is alleged that the 


plaintiff did not know there was a strike, 
and that he was unaware of any danger un 
til attacked.” The duty of a master to in 
struct and warn his servants as to the perils 
of the employment is clearly established as 
a general rule by a multitude of cases found 
44 L. R. A. 


and there are some cases which apply 


in a note in beginning on pag: 
33, 
the rule to various sporadie and transitory 
dangers, as well as to those which are cus 


The kind 


of danger considered in the Colorado case is, 


tomary or usual in the business. 


however, one that does not seem to have 
been hitherto passed upon. In Kliegel r. 
Aitken (Wis.) 35 L. R. A. 249, it was held 
that a master is liable for exposing to a 


contagious or infectious disease a servant 


who is ignorant of the danger and unable 


to Know 
he 


ter knew, or in the exercise of ordinary care 


it by the exercise of ordinary care, 
if contracts the disease, and if the mas 


ought to have known, of the danger, but did 


not warn the servant. The danger of ex 


posure to disease is certainly no greate1 
than the danger sometimes encountered by 
a workman who takes the place of a striker, 
and there seems to be no good reason why 


the general rule requiring a master to lec | 


the servant know of the perils of the em- 
ployment ought not to apply to such a case. ! 


COMMENT. 


— —. 


Another Judgment against a Labor 
Union. 


Some unusual 


the Labor 
Union for damages caused by a strike were 


claims against 


presented in a jury case recently tried in 
Vermont, as reported in the daily press. 
A manufacturing brought suit 


Aeainst a machinists’ lodge for $10,000 dam- 


company 


ages caused by intimidation to prevent non- 
union men from filling positions made va- 
cant by strikers. Among the grounds of 
damages alleged weve the facts that the em- 
ployer was forced to maintain a boarding 
house for his nonunion employees, and was 
obliged to protect them by hiring private 
The defendant lodge of the 


police. was a 


“Independent Association of Machinists,” 
ind the report does not state whether or 
not it was incorporated, but the implication 


seems to be that it was not. <A verdict and 
judgment gave the plaintiff $2,500 damages. 
‘The 


efforts will 


press report says it 


be 


tion upon property of individual members 


is expected that 
now made to enforee collec- 
as well as the union treasury, and adds that 
if this*step succeeds it will establish a new 
principle of law affecting labor disputes in 
this country, though the case stands practi- 
ealiy on all fours with the Taff Vale rail- 
road decision, recently rendered in England. 
But it is altogether a mistake to say that 
this kind of a remedy against an unincorpo- 
rated labor union has hitherto been unknown 
the United States. A 
the “Green Bag” 


in recent article in 
on the incorporation of 
labor unions and many newspaper editorials 
that 


unions and their members are irresponsible 
) 


have proceeded on the theory labor 


unless the unions are incorporated, but this 
is certainly an error, as shown by cases men- 
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7, in which actions of the same 
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brought and maintained against unincorpo- 
rated unions. 


though it 


eharacter Vermont case have been 


as 


The Vermont case, therefore, 
in- 
cidents, is not so with respect to the prin- 


may be novel in some of its 


ciple of law on which the decision is based. 
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Practical Exemption of Foreign Stock- 
holders from Liability. 


The practical impossibility of subjecting 
nouresident shareholders in corporations to 
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any statutory liability as stockholders in 
corporations of one state, at least, is shown 
ty two recent decisions of the Supreme 
Court of the United States. Finney rv. Guy, 
Ady. 8. U. S. 558, 23 Sup. Ct. Rep. 558. and 
Hale rv. Allison, 188 U. S. 56, Adv. S. U. 8. 
244, 23 Sup. Ct. Rep. 244. Under the law 


as established in these cases, where the only 


remedy provided by state statutes for the 
enforcement of the statutory liability of 
stockholders in demestie corporations (as 
in Minnesota) is a suit in equity by a ered 
itor in behalf of himself and all other cred- 
itors against all the stockholders, or so 
many of them as can be served with process, 
those nonresident stockholders who cannot 
be reached and served with process in such 
a suit are thereafter practically exempt 
from liability to suit in any jurisdiction. 
In a large number of states the statutes pro 
vide for stockholders’ liabilities to some ex 
tent, or in some contingencies. Some of 
them make stockholders liable for the debts 
of the corporation generally up to the 
amount of their capital stock; others make 
them liable for some kind of debts, such as 
debts for work and labor; others make them 
liable for debts incurred in certain con 
tinvencies, as, for instance, on failure to file 
an annual notice or report. The number of 
nonresident stockholders in the various cor- 
porations is very great, indeed. It is, there- 
fore, a question of the highest importanee 
whether or not they must share with the 
domestic shareholders in these statutory lia 
bilities. Under the decisions of the Supreme 
Court, it is entirely a question of the rem 
edies provided by the law of the state where 
the corporation exists for the enforcement 
of such liabilities. For instance, in Kansas 
there is a statute which has given rise to 
much litigation, but which is now fully es 
tablished to be an effectual provision for 
enforeing in any state the statutory liabili 
ties of stockholders of Kansas corporations. 
Under the decisions of the Supreme Court 
of the United States in Whitman v. Na 
tional Bank, 176 U. S. 559, 44 L. ed. 587, 
20 Sup. Ct. Rep. 477, and Hancock Nat. 
Bank v. Farnum, 176 U. S. 640, 44 L. ed. 
619, 20 Sup. Ct. Rep. 506, any stuckholde: 
of a Kansas corporation can be reached in 
an action to enforce his liability under Kan 
sas laws by action in any state of the Union 
after judgment has been rendered in Kansas 
against the corporation. This is because 


the Kansas statute which enters into the 
contract of every stockholder in a Kansas 
corporation provides that, when judgment 
has been entered against a corporation and 
execution returned unsatisfied, the plaintiff 
in the execution may proceed against a 
stockholder by an action in any court of 
competent jurisdiction. But, on the other 
hand, in Minnesota the statute provides for 
no remedy against stockholders except a 
suit in equity brought as 





\inst all of them, 
or all that can be reached; and, under this 
statute, as held in the recent decisions 
above named, nonresident stockholders not 
reached hy process are practically exempt 
from liability. A change of the law of Min- 
nesota on this point is demanded by the in- 
terests of its own citizens. No state can 
afford to make its own people bear all the 
burdens of an enterprise in which nonresi- 
dents are joined with them and entitled to 
share in its advantages and profits. But 
the question is important, not for Minne- 
sota alone, but for every state which has 
similar statutes on the subject of remedies 
ivninst stockholders. 


Removing Ward from State. 


It is not uncommon for guardians of chil- 
dren, when desiring to change their resi- 
dence into another state, to go as a matter 
of course, taking the wards with them. In 
many cases they doubtless do this without 
any suspicion that they may be ineurrins 
any liability under the law for taking the 
wards to live out of the state without per- 
mission. The law on the subject is not 
uniform throughout the United States, as 
in some states, like California, it is regu- 
lated by statute. In others it is left to the 
operation of the general principles adopted 
by courts of chancery. In Re Henning, 128 
Cal. 214, 60 Pae. 762, permission to a 
suardian was given to remove his wards to 
South Carolina. After he had removed 
from the state he resigned his trust with- 
out bringing the wards back to Cali‘ornia, 
and, on an application to appoint another 
vuardian, it was held that the California 
court still retained jurisdiction over the 
wards because they had been permitted to 
zo from the state “to remain until the fur- 
ther order of the court.” Provisions simi- 
lar to that of the California statute are 
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Mon 


the decisions on 


Utah, Arizona, 
All 


are considered in the annotation 


made by the laws of 


tana, and Oklahoma. 


this subject 


to State ex rel. Raymond v. Lawrence 
(Minn.) 58 L. R. A. 931, where the court, 
in determining the right to remove an in 
competent person, said the rule in case of 


an absolute incompetent is that which pre- 


vails in the ease of an infant child, and is, 


in substance, that the guardian may remove 


the ward from one state to another tempo 


rarily or permanently, but always subject 
to restraint of an improper removal by the 
that 


must be made in good faith and with a view 


court of chancery; and such removal 


to benelit the ward... The welfare of the ward 


is irded, by the weight of authority in 


ree 
the United States, as the controlling princi- 
ple, where the matter is not controlled by 
statute, but there are decisions in Louisi 

ana which entirely exclude natural guard- ; 
ians fronrany restriction, holding that they 
have an absolute right to remove from the 
take children with them. 
hold that 


dicious removal may be restrained, they do 


state and their 


Even where the courts an inju 
not, in the absence of statute, usually con- 
sider a removal without express permission 
In Eneland the rule 
the United States 


A removal from the jurisdiction in England 


as a contempt of court. 


is more strict than in 


is, however, a more serious matter in some 
respects than a removal from the jurisdic- 
tion of a state court in this country, as it 
involves a removal from the country, and 
to 
There, in the absence of 


not merely from one state another in 


the s2me country. 
express permission, removal of a lunatic or 
is held to be 


this 


a ward of court 
But 
United 
A removal of a ward to 


infant who is 


a contempt of court. is not ven 


the 


made so by statute. 


erally true in States, unless 


another state, either temporarily or for per- 
manent residence, is not generally a con- 
tempt of court, unless the court has for- 


bidden such removal. 


—_— 


Right to Arrest Mail Carrier. 


the of the 
driver of a mail wagon from arrest while 


The question of immunity 
in performance of his duties, on a charge 
of violating the police laws of the state, was 
under discussion not long ago in the pub- 
lic press. The matter arose on the threat 
of the Society for the Prevention of Cruelty ! 


land 


COMMENT. 


to Animals to arrest the drivers of mail 
Wagons who maltreated their horses. It is 
said that the police refuse to make the ar- 


rests in such case or to allow anyone else 
to interfere, and that the postoffice authori- 
ties advise the agents of the society to make 
such arrests after the offending drivers have 
to the that, 


of one of the journals, until 


taken their horses barns, and 


in the language 
then “their persons are shrouded in a sort 
of sacred mantle which it is blasphemy to 
profane.” The advice to make the arrests 
the 


and the driver has completed his trip is cer- 


after mail has reached its destination 


tainly good as a matter of practical sense, 
provided the offender can then be identified 
arrested, but the lawfulness of his ar- 
rest, even while in course of business on the 
to the 
decisions of the Federal courts on the sub- 
In United States v. Wall. 


482. 19 L. ed. 278, where a mail earrier was 


=é 


mail wagon, seems be sustained by 


ject. Kirby, 7 
: : 
arrested while carrying the mail, for mur- 
der, and the sheriff who arrested him was 
indicted for obstructing the mails, the court, 
7 The 
statute of Congress, by its terms, applies 


in dismissing the indictment, said: 


only to persons who ‘knowingly and wil- 
fully’ obstruct or retard the passage of the 
mail or of its carrier; that is, to those who 
know that the acts performed will have that 
effect and perform them with the intention 


that such shall be their operation. When 
the aets which create the obstruction are in 
themselves unlawful, the intention to ob- 


struct will be imputed to their author, al- 
though the attainment of other ends may 
have been his primary object. The statute 


has no reference to acts lawful in them- 


selves, from the execution of which a tem- 
porary delay in the mails unavoidably fol- 
lows. All persons in the public service are 
evempt, as a matter of publie policy, from 
arrest civil while thus en- 


upon process 


gaged. Process of that kind ean, therefore, 
furnish no justification for the arrest of a 
earrier of the mail. This is all that is de 
cided by the case of United States v. Harvey, 
Col. 540, Fed. Cas. No. 15, 


Brunner Cas. 


| 320, to which we are referred by the counsel 


of The rule is different 
when the process is issued on a charge of 
No ofiicer or employee of the United 


States is placed, by his position or the ser- 


the government. 
felony. 
vices he is called to perform, above responsi- 


bility to the legal tribunals of the country 
and to the ordinary processes for his arrest 
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and detention when accused of felony, in 
the forms prescribed by the Constitution and 
laws. . . . Indeed, it may be doubted 
whether it is competent for Congress to ex- 
empt the employees of the United States 
from arrest on criminal process from the 
state courts when the crimes charged against 


them are not merely mala prohibita, but are 


mala in se.” The court dismissed the in- | 


dictment on the ground that a “ common 
sense’ construction of the statute did not 
prevent a temporary detention of the mail 
caused by the arrest of the carrier upon an 
indictment for murder. The olfense of 
cruelty to animals certainly seems to fall 
into the class of crimes mala in se, and an 
arrest therefor, as the Supreme Court of the 
United States intimates, is one which Con- 
gress has no power to make unlawful. At 
any rate, by what the court calls a “ com- 
mon sense *’ construction of the statute it is 


not violated by such an arrest. This is in | 


harmony with the early decision by Wash- 
ington, J., in the cireuit court of the United 
States ( United States v. Hart, Pet. C. C. 
390, Fed. Cas. No. 15, 316). There a sheriff 
was indicted for stopping the mail by ar- 
resting the driver of a mail wagon for fast 


driving through a crowded street. Judge | 


Washington said the act of Congress ought 
not to be so construed to shield the carrier, 
though a temporary stoppage of the mail 
might be the consequence. 

The complex relations of state and Fed- 
eral governments is a fertile source of per- 
plexity and erreneous ideas on many sub- 
jects. The publie generally cannot be ex- 
pected to have a very accurate understand- 
ing on points of this kind, but there are 
many practical questions upon which it is 
desirable to clear away erroneous ideas as 
far as possible in order that laws may be 
properly enforced. This is one of them. If 
the enforcement of the law against drivers 
of mail wagons can be had only by arrest- 
ing them while they are driving, it seems 
safe, under the decisions above quoted, to 


make the arrests. 
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tion; (II.) what law determines right 
to divorcee; (III.) jurisdiction of sub- 
Ject-matter: (@) domicil: (1) Gen- 
eral rule; (2) when neither party dom- 
iciled or permanently residing at fo 
rum ; (3) domicil of wife for purpose of 
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when defendant a resident of state 
where rendered: (a) in general; (b) 
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ive service: (a) against resident; (b) 


against nonresident: (2) enforcing 
award of, in another state; (3) effect 
of divorce in one state or country upon 
right of action for alimony in an- 
other; (b) dower: (1) when divorce 
obtained by husband; (2) when di- 
vorce obtained by wife; (c) other 
property rights; (VII.) impeaching de- 
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Piers. ployment; (2) averments as to defects 
Bias ilies. aie al si 68 in railroad employment : (a) in right 
= of way and track; (0) in rolling stock 

and appliances; (3) averments as to 





Pleading. 


Sufliciency of general allegations of neg- knowledge of employer; (f) with rela- 


ligence :—(I.) Scope; (II.) the rule as tion to competent and careful fellow 
generally stated; (III.) more particu- servants :(1) averments as to incompe- 
lar statement of the rule; (IV.) rea- tency; (2) averments as to knowledge 
sons for rule: (V.) averment of duty of employer; (3) averments showing 
as an element of negligence; (VI.) responsibility for fellow servant's act; 
the rule as affected by necessity of no- (gy) negativing employee's knowledge 


of defects or incompetency; (XV.) ap- 
plication of rules to breach of official 
j duty; (XVI.) application cf rules to 
improper performance of professional 
duty; (XVII.) application of rules to 
breach of contractual duty; (XVIITI.) 
application of rules to maintenance of 
public nuisance; (XIX.) application 
of rules to maintenance of defective or 
unsafe premises or structures; (XX.) 
application of rules to keeping danger- 
ous animals; (XXI.) application to 
breaches of other duties in general: 
(a) in the management of carriages 


tice of nature of claim; (VII.) effect 
of the nature of the neg 
wrong; (VIII.) the rule as affected by 
method of asserting defect: (a) by de- 
murrer; (b) by motion to make more 
definite and certain; (¢c) by objection 
after issue joined; (IX.) the rule as af- 
fected by accompanying allegation of 
facts; (X.) application of rules to neg- 
ligence of ordinary railroads: (a) 
generally; (b) in case of injury to 
persons: (1) general allegations as to; 
2) on right of way ; 





nee or 


) at crossings: 





(a) general allegations as to: (b) al- 
: ’ i ighways; (bd) i >» management 
legations as to negligent ma in highways; ( in the managemen 





of vessels; (c) in other miscellaneous 
matters; (XXII.) the rule as to plead- 
ing. Contributory negligence ; (XXIIT.) 
conclusion 209 


ment; (c) allegations as to omission 
of signals; (d) allegations as to ob- 
structions of highway; (4) from de- 
fective structure or appliances; (5) 
from frightening horses: (c) in case of Prescription. 

injury to stock: (1) by collision gen- Prescriptive right to obstruct navigable 
erally; (2) collisions from failure to stream 72> 
properly inclose track; (3) by fright- 

ening: (d) in case of injury to other 
property in general: (1) by collision ; 








Riparian Rights. 
See WATERS, 











(2) from defective construction; (3) Waters. 

from setting fires: (a) allegations as Liability for facilitating evaporation 

to communication from right of way; from stream 333 
(vb) other allegations in general; { Right to obstruct or destroy rights of 
(XI.) application of rules to negli; navigation :—(I.) Extent of sover- 

of street railroads; (XII.) application eign’s right: (a@) as against other sov- 


of rules to negligence of carriers: (a) ereigns; (b) as against subjects gen- 
erally; (c) as against riparian own- 
ers; (II.) injury by individual: (a) 
as riparian owner; (b) by attempted 
navigation: (1) in general; (2) an- 
chorage; (3) wrecks; (c) under statu- 
tory authority: (1) in general; (2 
exceeding authority; (3) bridges; (d) 
statutory prohibition; (e) refuse and 
eee (a) débris; (f) pipes and cables; (g) lia- 
“iene! s or high- bility; (III.) powers and liabilities of 
ways; (b) defective or dangerous side- | Se aes 3 : 
municipality: (@) authority; (0) lia- 
| bility; (1V.) prescriptive rights; (V.) 
right to object to obstruction: (a) 


of goods or property; (b) of pas- 
sengers: (1) general rules; (2) on 
ordinary railroads: (a) generally; 
(b) through improper structure or ap- 
pliances: (c) by negligent running or 
management; (d) by collision; (3) on 
street railroads; (4) by stage or boat; 
(c) of messages; (XIII.) application 






of rules to municipal ne 
defective or dangerous stree 
walks: (ce) dangerous or defective 
bridges; (d) excavations; (XIV.) ap- 
plication of rules to neg 





igence of em- 


ployer injuring employee: (a) gen where injury merely theoretical ; 


eral rules; () with respect to the cite (b) where navigation merely impaired ; 
(c) special injury; (1) general rule; 
(2) injury to navigation right; (3) 
injury to riparian or wharf right; (4) 
interruption of voyage; (5) physical 





tionship of the parties; (c) with ref- 
erence to proper place to work: (1) 
averments as to defects: (2) aver- 
ments as to knowledge of employer; 
(d) with reference to proper manage- injury; (d) consent to obstruction and 
ment of work: (1) by ordinary em- 
ployers; (2) by railroad companies ; 
(c) with reference to proper structure, 
miachinery, and appliances: (1) aver- 
ments as to defects in ordinary em- (c) other remedies 33 


contributory negligence; (Vi.) partial 
or immaterial obstruction; (VII.) ob- 
struction a nuisance; (VIII.) rem- 
edies: (a) abatement; (b) injunction ; 
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Wrecks. 
Obstrrction of navigation by; liability 
for 58 
The part containing any note indexed will be 


sent with CASE AND COMMENT for one year for 
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fAimong the New Decisions. 


Adverse Possession. 


See Hicuways. 


Bankruptcy. 


A seat in a stock exchange owned by one 
who has no unsettled contracts with, or 
claims against him in favor of, other mem- 
bers, under which circumstances the rules 
of the exchange permit a sale of the seat, is 
held in Re Page (C. C. App. 3d C.) 59 L. 
R. A. 94, to be within the provision of the 
bankruptcy act that the trustee shall be 
vested by operation of law with the bank- 
rupt’s title to all property which, prior to 
the filing of the petition, he could by any 
means have transferred. 





Buildings. 


See Municipat CORPORATIONS. 


Carriers. 


The shooting of a passenger by negro 
tramps while endeavoring to escape after 
having been brought into the train under 
arrest for stealing a ride is held, in Savan- 
nah F. & W. R. Co. rv. Boyle (Ga.) 59 L. R. 
A. 104, not to render the carrier liable be- 
cause of the failure of the employees to | 
search and bind the tramps, where there was 
nothing in the circumstances under which 
they were arrested to cause the employees 
to apprehend that they were dangerous | 
characters or likely to resort to violence in | 
an effort to escape. 

A street car passenger who is ejected from 





a car to which he is transferred because of 


a mistake not noticed by him in the trans- | 


fer slip given him by the conductor to whom | 
he paid his fare is held, in Lawshe v. Ta- 
coma R. & P. Co. (Wash.) 59 L. R. A. 350, 
to be entitled to recover substantial dam- | 
ages from the company. 


Conflict of Laws. 


A judgment of divorce rendered in a state 
in which the wife has acquired a separate 
domicil. and valid there, is declared, in Sue- 
cession of Benton (La.) 59 L. R. A. 135, to 
be valid in other jurisdictions. 

Legitimation of a bastard, by the laws of 
his parents’ domicil, through their marriage 
during his minority, is held, in Fowler v. 
Fowler (N. C.) 59 L. R. A. 31 


status so that he is legitimate everywhere 


n 
‘ 


, to tix his 


Constitutional Law. 

Confining the right to act as agent for 
foreign insurance companies to residents of 
the state is held, in Cook v. Howland ( Vt.) 
59 L. R. A. 338, not to be an unconstitu- 


tional impairment of the privileges and im- 


munities of citizens of other states. 

A statute forbidding the printing of the 
name of a candidate for office in more than 
one column, and, in case of nomination of 
the same person by more than one party, 
forcing him to choose on which ticket his 
name shall be printed, and directing that on 
failure to make such choice it shall be 
printed on the ticket first filed, is held, in 
Murphy v. Curry (Cal.) 59 L. R. A. 97, to 
be an unconstitutional interference with the 
rights of political parties and candidates. 

Forbidding the employment of females in 
certain establishments more than ten hours 
a day is held, in State v. Buchanan ( Wash.) 
59 L. R. A. 342, not to unconstitutionally 
deprive them of life, liberty, or property. 


Contracts. 

A contract by a father, releasing a rail 
way company from all liability for injuries 
to a minor son while in the company’s em 
ploy, is held, in New v. Southern R. Co. 
(Ga.) 59 L. R. A. 115, to be valid and bind- 
ing to the extent of exempting the employe 
from liability for negligent acts of itself or 
servants, which are not criminal. 

The marriage of parties to a parol con 
tract to convey property in consideration of 
marriage is held, in Hunt v. Hunt (N. Y.) 
59 L. R. A. 306, not to take the contract 
out of the provisions of a statute making 
void every agreement made upon considera- 
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tion ef marriage, except mutual promises to 


marry, unless they are in writing, so that 

the conveyance can be enforced in equity. 
A contract by the publisher of a news- 

paper to use it in influencing the choice of 


delegates and the action of a convention in 
favor of a certain candidate for public office 


(Vt.) 59 L. 


void as contrary to public 


Livingston vr. Page 
R. A. 336, to be 


policy ° 


is held, in 


Corporations. 


Directors of insolvent manufacturing 
corporation are held, in Nappanee Canning 
Reid, M. (Ind.) 59 L. R. A. 


to be entitled to apply its assets to 


an 
Co. vt. & Co. 
199, 
their own unsecured claims against it, and 
to its obligations upon which they are in- 
dividually liable, although the result is to 
deprive persons who have-contracted with it 
of any remedy for breach of its contracts. 


Estoppel. 


A woman whose name is forged to a deed 
of her husband’s property is held, in Hunt 
v. Reilly (R. L) 59 L. R.A. 
assert 


to be 
the 
fide pur- 


206, not 


estopped to her dower rights in 


property, even against bona 


as 
chasers, by the fact that, after learning of 


the forgery, 


she failed to notify them of her 
the 
her knowledge. 


rights, if purchase was made without 


Evidence. 


Evidence that additional precautions were 
taken, after an occurrence resulting in in 
jury, to prevent others from being likewise 
injured is held, in Georgia S. & F. R. 
v. Cartledge (Ga.) 59 L. R. A. 118, not to 


Co. 


be competent as an admission of negligence | 


on the part of one sought to be held liable 
for the injury. 


Fixtures. 


Ovens, engine boilers, and shafting placed 
by a tenant in a leased building for carry- 
ing on the baking business, with the inten- 
tion of removing them, are held, in Baker v. 


UCASE AND COMMENT. 





McClurg (Ill.) 59 L. R. A. 
movable as trade fixtures. 


131, to be re 

A building erected on stone posts set in 
the ground on another’s land, under a parol 
agreement that it shall remain the property 
of the builder, is held, in Peaks v. Hutehin- 
(Me.) 59 L. R. 


a conveyance of the land to a bona fide pur- 


son A. 279, not to pass by 


chaser. 


Gift. 


A verbal assignment of a policy of life in- 
the 
words indicating an intention to give and 


surance by insured, accompanied by 
by a delivery of the policy, is held in Steele 
v. Gatlin (Ga.) 59 L. R. A. 129, not to con- 
stitute a complete gift; and in such case it 
is held that a court of equity will not in- 
terfere at the instance of the alleged donee 
to complete the gift, when she has not acted 
to her injury or incurred expense on the 
faith of it. 


Highways. 

Adverse possession of part of a strip of 
land dedicated as a city street, and accepted 
by the authorities as such, is held, in Nor- 
rell v. Augusta Railway & Electrie Co. (Ga.) 
59 L. R. A. 101, to give no title by prescrip- 
tion, although such possession is under a 
deed from the dedicator subsequent to the 
deed to the municipality, and the part so oe- 
cupied has never been opened and used by 


| the city as a street. 


A private way is held, in Stickley v. So- 
dus Township (Mich.) 59 L. R. A. 287, not 
to become 


a public one by under a 


statute providing that roads that have been 


user, 


used as such for ten years shall be deemed 
public highways, where it was built for pri- 
vate gain, from a publie highway to a pri- 
vate ferry landing, and has always been 
maintained by private enterprise, the tuwn- 


ship having in no way indicated an inten 


tion to accept it, while the ferry license was 


granted on the express condition that the li- 
censee should maintain the way. 


Husband and Wife. 


See also ConTRAcTS; ESToppPet. 





Land held by a debtor and his wife by en- 
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tireties is held, in Laird v. Perry (Vt.) 59} 
L. R. A. 340, to pass, except her right of | 
survivorship, by his assignment of all his | 
estate, real and personal, for the benefit of 
creditors, under statutes making everything 
pass which might be taken in execution 
against him, but providing that neither the 
wife’s separate property nor its products 
shall be liable for his debts. 





Illegitimacy. 


See Conriicr or LAws, 


See also WATERS. 


| 
Injunction. | 


The publication of an unjust and ma- 
licious criticism of a manufactured article 
is held. in Marlin Firearms Co. v. Shields 
(N. Y.) 59 L. R. A. 310, not to be restrain- 
able by injunction, although the manufac- 
turer has no remedy at law because of in- 


ability to prove special damages. 





Insurance. 


See also ConstiruTIonaAL LAW; GIFT. 

A railroad paymaster traveling upon 
business of the con pany from station to sta- 
tion, and stopping between stations for the 
purpose of paying off employees wherever 
they may be, is held, in Travelers’ Ins. Co. 
v. Austin (Ga.) 59 L. R. A. 107, not to be, 
while so doing, a “passenger” within the 
meaning of a policy of accident insurance 
granting double indemnity to the insured if 
injured while riding as a passenger on a 
passenger car using steam as a motive 
power. « 

The entry of a judgment setting aside in 
favor of creditors a voluntary deed is held, 
in Steinmeyer v. Steinmeyer (S. C.) 59 L. 
R. A. 319, not to change the ownership of 
the grantee from sole and unconditional, 
within the meaning of a policy of insurance | 
in his favor, which is to be void in ease he | 
has not such ownership. 


Landlord and Tenant. 


See FIXTURES. 


COMMENT. 141 





Libel. 
q 


See INJUNCTION, 


Master ard Servant. 
Trackmen charged with the inspection and 
repair of the tracks and roadbed are held, 
in Smith v. Erie R. Co. (N. J. Err. & App.) 


; 09 L. R. A. 302, not to be fellow servants 


of a trainman so as to absolve the master 
from liability for injury to the latter by 
the negligence of the former. 


Mortgage. 


A deed absolute in form is held, in First 
Nat. Bank v. Sargent (Neb.) 59 L. R. A. 
296, to be properly treated as a mortgage 
when it is given to secure payment of a 
debt, although the parties may have agreed 
that upon default of payment the deed 
should become absolute. 


Municipal Corporations. 


Charter authority to make regulations to 
guard against construction of buildings so 
as to be unsafe or inflammable or danger- 
ous to health, life, or property is held, in 
Bostock v. Sams (Md.) 59 L. R. A. 282, not 
to cover an ordinance authorizing the re- 
fusal of permits for the erection of build- 
ings unless they are to conform in size, char- 
acter, and appearance to those previously 
erected in the same locality, and to be such 
as will not tend to depreciate the value of 
surrounding property. 

A city which voluntarily constructs a cin- 
der bicycle path along the side of one of its 
streets is held, in Prather v. Spokane 
(Wash.) 59 L. R. A. 346, to be bound to 
construct and maintain it so that it will be 
reasonably safe for the ordinary use for 
which it is intended. 


Negligence. 


See also EVIDENCE. 





The negligent jolting of a train by which 


a passenger is hurled through the rear door 
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and left in an insensible condition upon the 
track is held, in R. Co. v. Webb 
59 L. R. A. 109, to be the proximate 
eause of his death, where he is subsequently 


run over and killed 


Southern 
(Ga.) 
by an engine belonging 
to another company which the first company 
to use the track and is 


knows has a right 


likely te use it at any time. 
One who attempts to take fish from a pri- 


vate lake, contrary to law, knowing that it 


is guarded by a watchman with a gun} 
which is sometimes discharged, is held, in | 
Magar v. Hammond (N. Y.) 59 L. R. A} 
315, to have no right to recover for a wound 


unintentionally inflicted upon him by a 


shot from the gun, although it 


fired. 


is negligently 


Osteopathy. 
S 


See PHYSICIANS, 


Payment. 

That a party to whom money due another 
is paid is not in possession of the evidences 
of the indebtedness is held, in Harrison Nat. 
(Neb.) 59 L. R. A. 294, not 
to be conclusive on the question of his au- 


Bank v. Austin 


thority to make the collection. 


Physicians. 
The practice of osteopathy is held, in 
State MacKnight (N. C.) 59 L. R. A. 
187, not to be within the provisions of a 


statute making the practice of medicine or 
surgery without a license a misdemeanor. 

Requiring a magnetic healer to procure a 
the healing art 
59 L. R. A. 


190, net to deprive hiin of his liberty or 


in 
is held, in Parks v. State (Ind.) 


license before engaging 


property without due process of law, or deny 
him the equal protection of the laws. 

\ physician is held, in Burk v. Foster 
(Ky.) 59 L. R. A. not to be absolved | 
from liability for failure to exercise proper | 
skill 


the result is as good as is usually obtained 


O77 


mids 


in a particular case by the fact that 


in like cases. 


Pleading. 


A general allegation of negligence, while © 


{under 


COMMENT. 


good against a general demurrer, is held, in 
King v. Oregon Short Line R. Co. (Idaho) 
59 L. R. A. 


demurrer on the ground of uncertainty, un- 


209, not to be good against a 


der a statute requiring the plaintiff to make 
a statement of the constituting the 


cause of action, in ordinary and concise lan- 


tacts 


guage. 


Proximate Cause. 


See NEGLIGENCE. 


Railroad Relief Associations. 

The full penalty prescribed by statute 
having been recovered for the unlawful kill- 
ing of a railroad employee who is a member 
of the voluntary relief department cf the 
railroad company, it is held, in Oyster v. 
Burlington Relief Department (Neb.) 59 L. 
R. A. 291, that the beneficiary named in the 
certificate of such employee cannot maintain 
an action against the railroad company on 


such benefit certificate. 





Upon a countermand by the purchaser 
written contract the of 
and notice before shipment that he 
will not accept the goods, it is held, in Okla 
59 L. R. 
A. 122, that the only remedy of the vendor 
an action to the 
of the contract; he is held to 
have no right to complete the contract and 


a for sale 
} 


coods. 


homa Vinegar Co. v. Carter (Ga.) 


is recover damages for 


breach and 


sue upon an open account to recover the 


price of the goods. 


Trespass. 


See NEGLIGENCE, 


. 


Voters and Elections. 


See CONSTITUTIONAL LAW. 


Waters. 


The right of a riparian owner to use a 
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navigable stream for floating logs is held, 
in Hutton vr. Webb (N. C.) 59 L. R. A. 33, 


‘not to be derived from the state; and it is 


held that he cannot be deprived of such 
right without just compensation. 

Authorizing the lowering of the level of 
the water of a public lake for manufactur- 
ing purposes is held, in State v. Sunapee 
Dam Co. (N. H.) 59 L. R. A. 55, to be with- 
in the power cf the legislature, although 
public rights of navigation are thereby im- 
paired and the shore line in front of private 
riparian property is changed. 


A railroad company is held, in Frost v. 


Washington County R. Co. (Me.) 59 L. R.| 
A. 68, to have the right, under legislative 


authority, to close the entrance to a naviga- 
ble cove without making compensation to 
the owners of property on the cove, the 
value of which is thereby diminished. 

The right to obstruct a navigable stream 
by an upheaval of plastie clay, caused by 
the pressure of a railroad embankment near 
the river, is held, in Northern P. R. Co. 
we. United States (C. C. App. 8th C.) 59 L. 
R. A. 80, not to be granted by an act of 
Congress authorizing the construction of 
the railroad parallel to the river, where the 
existence of the clay was unknown to Con 
gress, and the result was not foreseen by 
anyone. 

A lake, although 20 miles Jong and 7 
wide, with water in some places 18 feet 
deep, is held, in Webster v. Harris (Tenn.) 
59 L. R. A. 324, not to be navigable in the 
technical sense, so as to place the title to 
its bed in the state, where it is covered and 
filled with trees, stumps, and snags, through 
which there are no proper channels to make 
navigation available. 

An injunction to restrain a riparian own- 
er from cutting trees along the strezm, on 
the ground that it facilitates evaporation, to 
the injury ef the lower proprietor, is held, 
in Fisher v. Feige (Cal.) 59 L. R. A. 333, 


not to be allowable. 


Wills. 
Under a will directing that two thirds of 
all the residue of the estate not disposed of 


i eee 


her, and that the other one third should be 
distributed in equal shares to the heirs at 
law of the testatrix then in life, it is held, 
in MacLean v. Williams (Ga.) 59 L. R. A. 
125, that a distribution per stirpes, and not 
per capita, shoul2 be made. 


Women. 


See CoNstrrurioNAL LAw. 
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New Books. 


“The Corporation Law of the District 
of Columbia.” As amended June, 1902. 
John Byrne & Co., Washington, D. C.) 


>./0. 


“Thompson’s Cases on Equity Pleading 
and Practice.” (Callaghan & Co., Chicago, 
lil.) 1 Vol. $3. 

“Mechem’s Outlines of Ageney.” (Cal- 
laghan & Co.) 1 Vol. $2. 

* Knowlton’s Cases on Criminal Law.” 
(Callaghan & Co.) 1 Vol. 83. 

“Hughes on Contracts.” (Callaghan & 
1Co.) 1 Vol. $6. 

“Atlantic Reporter Index-Digest.” Vols. 
1-51). (West Publishing Company, St. 
Paul, Minn.) 1 Vol. $10. 

“New York Supplement Digest.” Vols. 
36-75. (West Publishing Company.) 2 
Vols. $10. 

“Armour on Titles.” 3d Ed. (Canada 
Law Book Co., Toronto, Ont.) 1 Vol. $5.50. 

“Fraudulent Conveyances and Assign- 
ments for Benefit of Creditors.” By W. R. 
P. Parker. (Canada Law Book Company.) 
1 Vol. $a. 

“Annotated Forms of Federal Practice.” 
By Frank ©. Loveland. New Ed. (L. C. 
P. Co., Rochester, N. Y.) 2 Vois. $12. 

“Washington Digest.” Vols. 1-24 and 
Territorial Reports. By A. L. Miller. 
(IXeefe-Davidson Co., St. Paul, Minn.) 1 


Vol.. $11. 
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|Recent Articles in Caw Journals 


and Reviews. 


“The Negotiable Instruments Law —A 


should be distributed in equal shares to| Course of Study.”—20 Banking Law Jour- 


such persons in life at the decease of the 
testatrix who would then be the heirs at law 


| nal, 147. 
a 


“The Payment of Depositors’ Overdue 


of her deceased husband had he survived! Notes.".—20 Banking Law Journal, 153. 
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